
1 
 

  GR CASE NO. 1040/10 

IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS AT  

SONITPUR, TEZPUR 

GR Case No. 1040/2010 

          U/S : 493/420 I.P.C. 

              THE STATE       

                  -Versus- 

SRI DAYAL SARKAR……………Accused 

                

PRESENT : DIGANTA GOSWAMI, M.A., LL.B., AJS 

For the State                          : Learned Addl. P.P. 

For the Accused                       : Sri P. Biswas, learned Advocate 

Charge framed on        : 06/01/2014 

Evidence recorded on          : 31/05/2014, 16/09/2014, 13/08/2015 &  
           03/03/2016 

Argument heard on                  : 16/10/2017 & 15/11/2017 

Judgment delivered on             : 15/11/2017 

 

JUDGMENT 

1. The accused person Dayal Sarkar has stood trial for an offence punishable under 

section 493/420 of the Indian Penal Code (hereinafter referred as IPC) as alleged 

against him by the complainant Smt. Moni Dutta. 

 

2. The brief facts of the case is that the Smt. Moni Dutta, the complainant filed a 

complaint petition in the Court of Hon’ble Chief Judicial Magistrate on 21-05-2010 

alleging that one Sri Dayal Sarkar had cheated on her by promising to marry and 

thereby inducing her to cohabit with her. The accused had a love affair with the 

complainant for the past several years. The accused allegedly on 10-03-2010 induced 
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the complainant by false promises to elope with him. The accused then took the 

complainant to his sister’s residence and lived there posing himself as her husband. 

Later, they shifted to a rented house and after some days he fled from there never to 

return leaving the complainant alone.  

 

3. The complainant, thereafter, filed this complaint petition before the Hon’ble Chief 

Judicial Magistrate, Sonitpur alleging the above stated facts after which it was 

forwarded to the Officer-in-Charge of the Rangapara Police Station for conducting an 

investigation into this and submit a report. 

  

4. Police conducted an investigation in this regard and filed a charge-sheet against 

accused Dayal Sarkar under section 493/420 of the IPC and reported that the 

accused was absconding. The other persons mentioned in the complaint petition was 

not implicated in the charge-sheet. A non-bailable warrant of arrest and subsequently 

an order of proclamation requiring the appearance was issued against the accused. 

 

5. Thereafter, the accused appeared before the court and was released on bail. Charge 

was framed accordingly by my learned predecessor and the trial began. 

 

6. POINTS FOR DETERMINATION: 

 

 

(i) Whether the accused Dayal Sarkar in between March, 2010 and April, 2010 

deceitfully caused the informant, whom he did not marry, to believe that she was 

married to him and in that belief to cohabit with him or have sexual intercourse 

with him and thereby committed an offence punishable under section 493 of the 

IP Code? 

 

(ii) Whether on or about the said period, the accused person cheated the informant 

Smti. Moni Dutta by dishonestly inducing her to deliver her chastity to him, and, 

thereby committed an offence punishable under section 420 of the IP Code? 

 

DISCUSSION, DECISION AND REASONS THEREOF : 
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To decide on the given points, the prosecution evidence is hereby discussed as follows : 

 

7. I have carefully perused the evidence available in the record. I have also gone 

through the case record and duly considered the arguments advanced by the learned 

counsel of both sides. To arrive at a judicious decision let me discuss the evidence 

available on record.  

 

8. The PW-1 Smti Moni Dutta, the informant in her examination in chief deposed before 

the court that the accused took her away on the last day of her HSLC examination by 

promising to marry her and stayed in the house of his sister Smt. Minati Mandal. He 

kept her there for 22 days and during that period he allegedly had physical relation 

with her. After that the accused alongwith the informant shifted to a rented house at 

Nepali Silonijan and started living there. After some days, Smt. Minati Mandal, the 

sister of the accused came there and took the accused away to Balipara saying that 

her husband will provide him a work there. Smt. Minati Mandal asked Moni Dutta, the 

informant to go back to her father’s home.   

 

9. In cross-examination, she stated that she knew the accused Dayal Sarkar since five 

years back. Since the father of the accused and her father were acquaintances, they 

were also known to each other by that way. She had gone to the house of the 

maternal uncle of the accused as guest. She stated that her family members did not 

file an FIR in the Police Station after the accused took her away. She filed this case 

after some 15 days of her return to her father’s house. She also stated that the 

accused married her in the temple of the Kalabari Chapori by putting vermilion on 

her forehead and no Hom-Jajna was performed. She did not go to the house of the 

accused’s father. The complaint petition which she filed in the court was written by a 

baideu of the Mahila Samity whose name is not known to her. The complaint petition 

was read over to her once it was written.  

 

10. PW 2 Sri Nagen Dutta, the father of the informant stated that the accused took her 

daughter Moni Dutta away on the last day of her HSLC examination to the house of 

his elder sister with a promise to marry her. Thereafter, they got married  at Kalabari 

Chapori Shiv Mandir. The elder sister of the accused harassed her and the accused 

and the informant came out of her home and started living in a rented house of 
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Kaushalya Choudhury at Silonigaon, Balipara. The accused then left for work and did 

not return.  

11. In cross-examination he stated that he saw the accused person roaming on the 

street prior to the incident on the day of kidnapping his daughter. After his daughter 

returned to his home, he went to the house of the accused’s parents, but his 

parents, instead, accused him of kidnapping their son and hiding him somewhere. He 

did not go to the residence of the elder sister of the accused person. He stated that 

he himself, Maila Limbu, Tara Choudhury and Ganga Choudhury had seen the 

accused and his daughter while living in the rented house of Kaushalya Choudhury.  

 

12. PW 3 Smt. Nizara Orang stated that she knows the informant but does not know the 

accused. The informant one day stated in their house that someone had kidnapped 

her and after some days he left her. She could not remember the name of the boy. 

 

13. The cross examination of this witness was declined by the learned defence counsel. 

 

14. PW 4 Smt. Prisca Topno stated that she knew the informant, not the accused.  She 

stated that the accused had married the informant in 2010 and they stayed in the 

accused’s house. The informant was tortured by the accused’s elder sister. Later she 

came to know that the boy left for Bangalore. The informant went to her mother’s 

home.  

 

15. In her cross examination she stated that her house is some 8 to 10 kilometers away 

from the house of the informant. She knew Moni Dutta since earlier. She heard that 

the informant was married to a boy with the surname of Sarkar. She was informed 

by the accused that their marriage took place at Holeswar temple. Police had not 

interrogated her. 

 

Now, let me discuss the following points :  

 

16. The PW1 Smti Moni Dutta in her deposition stated that she was taken away by the 

accused while returning from the school on the last day of her HSLC examination. 

She stated that she had a love affair with the accused person for last four years. She 

was 18 years old and hence a major girl. Her consent in his taking her away was 
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there. But, in her complaint petition she had not mentioned that she was kidnapped 

or taken away by the accused on her last day of HSLC examination. She said that the 

accused married her in their village temple and there was no case filed by her family 

members after she was taken away by the accused. In her cross - examination she 

stated that she went to the house of the maternal uncle of the accused with him, but 

she has not mentioned that she went to the house of the elder sister of the accused.  

 

17.  Some of the above facts were corroborated by the PW 2, the father of the 

informant. He stated that his daughter was kidnapped by the accused on the last day 

of her HSLC examination. But surprisingly, he did not file an FIR in the Police Station 

regarding his daughter’s kidnapping by the accused person. He even did not go to 

the residence of the elder sister of the accused person where he had allegedly kept 

her. He also said that Maila Limbu, Tara Choudhury and Ganga Choudhury saw the 

accused staying with his daughter as husband and wife in the rented house of 

Kaushalya Choudhury. But the prosecution has not brought any one of them before 

the court for recording of their deposition, nor Smt. Kaushalya Choudhury, in whose 

house the accused is stated to have taken a rented house has been made a witness 

for proving the fact.  

 

18. The PW 4 Smt. Prisca Topno has deposed that she was told by the informant that 

the marriage of the accused and the informant was solemnized in the Holeswar 

temple. PW 1 and PW 2 have stated that the marriage took place in the Kalabari 

Chapori temple and they have not specifically mentioned any name of the temple. On 

the other hand, there was no mention of any temple in the complaint petition where 

the marriage took place. There are some discrepancies in the version of the 

witnesses and the complaint petition regarding the solemnization of marriage. Not a 

single person who witnessed the marriage ceremony has been present to prove the 

facts.  

 

19. Whether the accused had cohabited with the informant can’t be ascertained on the 

basis of the version of the informant in absence of any supporting proof. There is no 

any medical report to support this fact. To prove the fact that the accused took a 

rented house at Nepali Silonigaon in the house of Kaushalya Choudhury, the 
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deposition of the landlady was essential, but neither the land lady nor any neighbour 

was made a witness by the prosecution. 

   

20.  The essence of an offence under the section 493 of IPC consists of the deception 

practised by a man upon a woman as a result of which the woman is led to believe 

that she is lawfully married to him whereas in fact she is not lawfully married to him. 

To establish that a person has committed an offence under this section, it must be 

established that a person has deceitfully induced a belief to a woman, who is not 

lawfully married to him that she is lawfully married wife of that person and 

thereupon she should cohabit or should have had sexual intercourse with that 

person. But in this case, such ingredients of deceitful inducement to the woman by 

the accused person cannot be assumed to exist beyond reasonable doubts on the 

basis of the above stated facts. The girl was major and hence she was mature 

enough to act according to her conscience and also to understand if the accused 

person was using any trick on her. The act of deceit has not been established by the 

above facts and materials.  

 

21.  Moreover, the prosecution failed to bring the Investigating Officer of the Rangapara 

Police Station to depose before the court who could have authenticated the charge 

against the accused, if there was any. The Investigating Officer is a material witness 

because he investigates the matters, records the statement of the witnesses, goes to 

the spot for objective findings and after collecting relevant materials he submits the 

report. He gets the first version of the witnesses from which the court can judge the 

veracity of the evidence. 

 

22. Having regard to the evidence on record, let us see whether there are ingredients of 

section 420 of the IPC in the offence alleged to be committed by the accused. The 

definition of cheating indicates that even when no parting of property is occasioned 

by deception, a woman does anything or omits to do anything, which she would not 

have, but for such deception, done or omitted to do. It logically follows that when an 

accused, not intending to marry a woman, induces the woman so deceived to sexual 

intercourse by him or induces such a woman to omit from resisting the act of sexual 

intercourse by him with her, the act of the accused of having sexual intercourse with 

such a woman to omit from resisting the act of sexual intercourse with such a 
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woman would amount to offence of cheating. Thus when a woman is induced to part 

with her chastity or virginity, the person so induces the woman by making false 

representation, would be liable for the offence of cheating. 

 

23.  If a woman is induced to change her status from that of an unmarried to that of a 

married woman with all the duties and obligations pertaining to the changed 

relationship and that result is accomplished by deceit, such a woman within the law 

can be said to have been deceived and the offence under section 493 of IPC is 

brought home. It has not been stressed on the above stated facts to prove that the 

accused not being lawfully married to the informant, had deceitfully induced a belief 

to that she is lawfully married to him and thereupon she cohabited or had sexual 

intercourse with the accused person. The attempt that the accused person had made 

to induce her to believe that she is his married wife, although not, and thereby led 

her to cohabit or have sexual intercourse with him on that representation has not 

been substantially proved on the stated facts. That apart, if the accused person 

dishonestly induced Smt. Moni Dutta to deliver her chastity to attract the offence 

under section 420 of the IPC is also relating to the above stated facts. Unless 

dishonest inducement is made to deliver something to someone, no case of cheating 

would arise.  

 

 

ORDER 

 

In view of the discussion made above and the decisions reached in the foregoing 

points for determination, it is held that the prosecution has failed to prove beyond 

reasonable doubt that the accused person Dayal Sarkar has committed the offence 

under section 493/420 of the Indian Penal Code as alleged. 

  

As such, the accused person is acquitted of the charges under section 493/420 of 

the IPC on benefit of doubt and he be set at liberty forthwith. 

 

The bail bond of the accused person shall remain valid for six months from today 

as per section 437 of the Cr.PC. 

 



8 
 

  GR CASE NO. 1040/10 

Judgment is pronounced in the open court. The case is disposed of on contest.  

 

The judgment is given under my hand and seal of this court on the 15th 

November, 2017. 

 

DIGANTA GOSWAMI 
     JMFC, TEZPUR 

 

 

APPENDIX 

Witnesses For The Prosecution: 

PW1        ….   Smt. Moni Dutta 
PW2         …   Sri Nagen Dutta 
PW3         …   Smt. Nizara Orang 
PW4         ….  Smt. Prisca Topno 
 
Witness For The Defence: NIL 

EXHIBIT : 

Ext.1  - F.I.R `                DIGANTA GOSWAMI 
  JMFC, TEZPUR 

. 
      
 

 


